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INDUSTRIAL AND RELATED LEGISLATION AMENDMENT BILL 2007 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 7:  Section 14 amended - 
Debate was interrupted after the clause had been partly considered. 

Mr M.J. COWPER:  I foreshadow an amendment to clauses 7, 8 and 9, which appear on pages 5 and 6 of the 
bill, that is similar to the previous amendment that I moved to the clause that was defeated just before question 
time.  I was trying to assist the minister.  We probably need to wait for the minister’s advisers to come into the 
chamber, given that they have some legal experience.  I will be interested to know what their response is on this 
matter.  As I attempted to do with clause 6, I will be attempting to delete the word “Act” where it appears in 
clauses 7, 8 and 9 and substitute “written law”.  To supplement that, it was also the intention to introduce a new 
clause on page 6, after line 24, to insert “Section 27 amended”.  The proposed amendment reads - 

Section 27(1) is amended by inserting after paragraph (c) the following - 

(ca) Notwithstanding paragraph (c) where a referral is made under section 28A or 29(1)(b) 
the Commission may order costs to be paid by a party to the proceedings or a 
representative of a party if - 

(i) the proceedings have been frivolously or vexatiously instituted or defended 
or unreasonably conducted as the case may be; 

I might have to repeat this when the minister’s advisers come back into the chamber. 

Mrs M.H. Roberts:  No, I am quite happy for the member to continue.  It would be of some help to me if the 
member explained what he hopes to achieve by using the words “written law”. 

Mr M.J. COWPER:  Yes.  It continues - 

(ii) a party acted unreasonably in failing to discontinue a proceeding or agree to the terms of a 
settlement that could reasonably have been reached; or 

(iii) a party or a representative of a party caused unnecessary costs to be incurred by a party to the 
proceedings. 

One of the things that I am very pleased about is that this provision actually appears later in the minister’s 
legislation.  However, I believe the provision would be better placed in this part of the bill; it would have a better 
home at this location.  The minister is looking around.   

In any event, again, this was an attempt to strengthen the legislation.  My advisers say - I am keen to hear what 
advice the minister has received about this matter - that this would be a better place for this section to be located.  
The clause gives the chief commissioner the power to allocate a contractual benefits claim directly to the full 
bench if it involves an important principle of law or complex fact or issue.   

The SPEAKER:  Is the member talking about clause 7? 

Mr M.J. COWPER:  I am talking about clause 7, but I am trying to lead to the fact that I would like to move a 
number of simple amendments to clauses 7, 8 and 9 to change the words from “Act” to “written law”. 

Mrs M.H. ROBERTS:  I make the point that the member for Murray has referred to the fact that he has a 
number of amendments that will affect maybe clause 7 and some future clauses, but I do not have a copy of the 
amendments he is talking about. 

Mr M.J. COWPER:  I have not moved those amendments yet, and given that my amendment to clause 6 was 
defeated, the amendments might go.  I had an opportunity, during question time, to gather my - 

Mrs M.H. Roberts:  The amendment to clause 6 was defeated before question time. 

Mr M.J. COWPER:  Exactly.  I wish to move exactly the same amendment to clauses 7, 8 and 9 to delete “Act” 
and substitute “written law”.  I am asking for a simple change of words in clauses 6, 7, 8 and 9, and I want to 
move a new clause after clause 9 to amend section 27 of the act.  I am now faced with a situation in which the 
intent of my amendments is defeated because the amendment to clause 6 was defeated.  Again, I want to 
highlight the fact that, despite the minister’s contrary view, had the chamber had appropriate time to digest these 
issues, it could have worked on the amendment and come up with something that would strengthen this 
legislation.  Having said that, I cannot see any point in moving amendments to clauses 7, 8 or 9 because the 
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minister will simply reject those amendments.  However, I wanted to see whether the minister was in a position 
to accommodate that, because I live in hope. 

Mrs M.H. ROBERTS:  As I advised the member for Murray prior to the break for question time, the 
government opposes the substitution of the word “Act” with the words “written law”.  I outlined before question 
time why that was so.  I also outlined that parliamentary counsel had advised the government that the 
amendment does not achieve the member’s intent.  “Written law” means a Western Australian act, and does not 
include federal legislation. 

Clause put and passed. 

Clauses 8 and 9 put and passed. 

Clause 10:  Sections 28A and 28B inserted - 

Mr M.J. COWPER:  I would be interested to hear from the minister about the suggestion that proposed 
sections 28A and 28B should stand alone as provisions in the Contractual Benefits Bill.  I was going to agree to 
insert proposed sections 28A and 28B into the Industrial Relations Act to broaden the contractual benefits 
jurisdiction, but I would be interested to hear from the minister and her advisers why the proposed sections are 
placed after section 28.  I would like an explanation on the clause. 

Mrs M.H. ROBERTS:  Proposed section 28A of the IR act extends the range of denied contractual benefits 
claims that may be made to the Western Australian Industrial Relations Commission.  New section 28A(1) will 
define a contractual benefit for the purposes of section 28A.  “Contractual benefit” will be defined as an 
entitlement under a contract of employment, whether that benefit is included in the contract or implied by section 
5(1)(c) of the Minimum Conditions of Employment Act 1993, or otherwise implied.  Presently, claims for denied 
contractual benefits are confined to claims that constitute industrial matters.  The definition in the Industrial and 
Related Legislation Amendment Bill 2007 expands the matters, beyond industrial matters, capable of being the 
subject of contractual benefits claims.   

Proposed section 28A(2) provides who may claim to the Western Australian Industrial Relations Commission 
that an employee has not been allowed a contractual benefit, and includes the individual employee or relevant 
organisation, which could be a union or association.  Proposed section 28A(3) will provide that a claim for a 
benefit implied in the contract of employment by section 5(1)(c) of the MCE act may be the subject of a new 
claim under proposed section 28A only if there is another contractual benefit that is not a denied MCE benefit.  
Denied MCE benefits will be referrable to the WAIRC.  Proposed section 28A will avoid duplications of 
proceedings in the Industrial Magistrates Court and the WAIRC, where benefits of both types can be claimed.  
To prevent that duplication, when there is a denied MCE benefit and at least one or another denied contractual 
benefit, both benefits will be referrable to the WAIRC in a single claim pursuant to proposed section 28A of the 
IR act. 

Proposed section 28A(4) ensures that if the WAIRC is dealing with a claim for a contractual benefit that is not 
an industrial matter, the WAIRC may treat the claim as though it were an industrial matter, and any reference in 
the IR act to an industrial matter is taken to include a reference to a proposed section 28A claim.  Proposed 
section 28A(5) will clarify the powers of the WAIRC in dealing with a denied contractual benefits claim.  
Among other things, the Western Australian Industrial Relations Commission will be able to hear and determine 
any set-off and counterclaim by an employer, make orders for the payment of a sum of money found owing or by 
way of compensation or restitution, make an order in the nature of an order for specified performance of the 
relevant contract or make an order for a party to do or refrain from doing something.  It is appropriate that the 
WAIRC be able to hear and determine any set-off or counterclaim.  In the absence of such a power, the employer 
would be required to institute civil proceedings that are, in effect, a counterclaim to a denied contractual benefits 
claim.  It is desirable that the WAIRC deal with those elements of a counterclaim and set-off in the same 
proceedings in which the denied contractual benefits claim is heard.   

Proposed section 28A(6) will provide that proposed section 28A of the IR act applies to contracts entered into 
before the commencement of proposed section 28A.  Proposed section 28A(7) will provide that claims in respect 
of non-industrial matters - that is, claims in respect of expanded jurisdiction - may be referred only if the refusal 
or failure to allow the contractual benefit as a non-industrial matter occurs after proposed section 28A 
commences.  The capacity of a further claim for a non-industrial matter is not retrospective; that is, it will not 
apply to benefits denied before the commencement of the relevant provision of the bill.   

Proposed section 28A(8) will provide a transitional arrangement for a claim that is not finalised before the repeal 
of section 29(1)(b)(ii) to be referred to the WAIRC under new section 29(1)(b)(ii) of the IR act. 

Mr M.J. COWPER:  This is the part of this particular bill that inserts the Contractual Benefits Bill.  Would that 
be correct? 
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Mrs M.H. Roberts:  No. 

Mr M.J. COWPER:  No?  I have some notes that I would like some comment on.  This goes back to some 
notes that I had on clause 4.  These proposed new sections will expand the objects of the act to include the object 
of providing remedies for breaches of employment contracts.  Providing remedies for breaches of employment 
contracts is not the same thing as providing jurisdiction for employees to claim denied contractual benefits.  The 
remedy for breaches of contract are awards of damages and injunctions, and these are subject to special rules in 
relation to the scope of damages available.  The remedy for denied contractual benefits is limited to recovery of 
moneys owing.  In any case, because contractual benefits claims will be made under the Contractual Benefits 
Bill, this amendment is unnecessary.   

Mrs M.H. ROBERTS:  No.  Essentially, the substance of what the member for Murray has said is not correct.  
Proposed section 28B(1) will prevent a duplication of proceedings in multiple jurisdictions in respect of the same 
denied contractual benefits.  Duplications of proceedings can occur when there is a concurrent jurisdiction to 
make a claim in respect of the subject matter.  The prevention of duplication is achieved by precluding the 
WAIRC from dealing with a claim if the matter is the subject of other proceedings, or has been settled in other 
proceedings.  For example, proceedings in respect of the same denied contractual benefit might be able to be 
held in the WAIRC, the Industrial Magistrates Court, Magistrates Courts, or other civil courts.  Multiple claims 
should not need to be defended simultaneously, nor should claims resolved in other jurisdictions be the subject 
of a new claim in the WAIRC.   
Mr M.J. COWPER:  Just to round off this particular clause, I am still a bit perplexed as to why this could not 
have been included in the Contractual Benefits Bill as a stand-alone provision. 

Mrs M.H. ROBERTS:  It is simply not required and not necessary.  The Contractual Benefits Bill is a response 
to WorkChoices, and that is the relevant and appropriate legislation.  It does not relate to this clause.   

Clause put and passed.   

Clauses 11 and 12 put and passed. 

Clause 13:  Section 29AB inserted -  
Mr M.J. COWPER:  This proposed section will enable the commission to send a contractual benefit matter 
somewhere else to be dealt with, if the commission does not have jurisdiction to deal with a claim against a 
constitutional corporation.  However, if the commission is created as a court under the Contractual Benefits Bill, 
there is no problem.  Alternatively, if the Industrial Magistrates Court is given an expanded jurisdiction to deal 
with contractual benefits claims against corporations, this will consolidate the various jurisdictions of the 
Industrial Magistrate by removing the list of express jurisdictions and replacing it with a broader jurisdiction 
conferred by any other act.  Secondly, the term “other Act” needs to be replaced with the expression “other 
written law”, because “other Act” is limited to state legislation, while “other written law” expressly allows 
federal provisions to be enforced in the Industrial Magistrates Court, because it is an eligible court for the 
purposes of the Western Australian IR act.  The minister is probably now starting to understand where I was 
going with my earlier amendments.  I again reiterate the missed opportunity that we had to work together to 
strengthen this process so that it will not be so burdensome on individuals.  
Mrs M.H. ROBERTS:  For the record, clause 13 actually addresses an issue that arises from the uncertainty of 
the WorkChoices act, with the difficulty of ascertaining whether an employer is actually a constitutional 
corporation.  The implications are particularly apparent in the context of seeking redress for denied contractual 
benefits.  Upon the enactment of this bill and the Contractual Benefits Bill 2007, different avenues will exist for 
pursuing claims, depending on whether the employer is a constitutional corporation.  Whether an employer is a 
constitutional corporation can be a complex legal question.  If a claim is incorrectly filed, proposed 
section 29AB of the IR act will permit the transfer of the claim to the appropriate jurisdiction.  For example, an 
employee who lodges a claim under the IR act on the mistaken basis that the employer is not a constitutional 
cooperation will be able to have the claim transferred to the appropriate jurisdiction under the Contractual 
Benefits Bill 2007.  A claim that is transferred would then be dealt with as though it had been referred under 
other written law and any proceedings were proceedings under that other written law.   

Clause put and passed.   

Clauses 14 to 19 put and passed. 

Clause 20:  Section 81AA replaced -  
Mr M.J. COWPER:  I understand that this clause consolidates the various jurisdictions of the Industrial 
Magistrate by removing the list of express jurisdictions and replacing it with broader jurisdictions conferred 
under any other act.  I think I got that confused with the previous one, minister!  The term “other Act” needs to 
be replaced with the term “other written law”, because the term “other Act” is limited to state legislation, while 
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the term “other written law” expressly allows federal provisions to be enforced in the Industrial Magistrates 
Court, because it is an eligible court for the purposes of the Western Australian IR act.   

Mrs M.H. ROBERTS:  Yes.  I am sorry.  I think this flows on from the misconception that we started with back 
at clause 6 about the meaning of “other written law” compared with “other Act”.  I understand that had we 
agreed to change the words “other Act” to “other written law” at clause 6, perhaps what the member for Murray 
was proposing to do here by way of amendment - which I gather he is not proceeding with - would have been in 
order.  However, the fact remains that “other written law” means a Western Australian act; it does not include 
federal legislation.  It also does rely on a reference to section 5 of the Interpretation Act 1984.  

Clause put and passed.   

Clause 21:  Section 81CA amended -  
Mr M.J. COWPER:  I move -  

Page 14, after line 31 - To insert - 

(2) Section 81CA(7) is repealed. 

There are some concerns about various aspects of this legislation.  We are now getting into an area in which the 
Liberal Party has some difficulty.  I propose this amendment for the benefit of the people of Western Australia. 

Mrs M.H. ROBERTS:  I understand that the proposed amendment would affect the enforcement of the 
Industrial Magistrates Court orders.  Section 81CA of the Industrial Relations Act 1979, which the member is 
proposing to amend, will be further amended by the Acts Amendment (Justice) Bill 2007.  I draw the member’s 
attention to the notice paper, on which that bill is listed as order of the day 14.  That legislation is being handled 
by the Attorney General.  It will repeal section 81CA(7), which is essentially what the member is proposing.  
The amendment moved is unnecessary, and therefore the government will oppose it in this instance. 

Mr M.J. COWPER:  The purpose of repealing section 81CA(7) is that my next amendment was to insert new 
sections.  Sections 82A, 83, and 83A would be repealed and reference to other sections in various places deleted, 
and proposed section 83DA inserted.  We are trying to make a provision to simplify understanding.  If a person 
contravenes or fails to comply with any provision of the act, or with an order made or given under sections 32, 
44 or 66, the minister, the registrar, the deputy registrar, an industrial inspector or any organisation, association 
or employer with an interest in the matter may apply in the prescribed manner to the Industrial Magistrates Court 
for an enforcement of that provision, order, direction, declaration or section.  Proposed subsection (1) is a civil 
penalty provision.  The whole purpose of that amendment, as we have previously discussed at last week’s 
meeting with the minister’s adviser, was to streamline these matters.   
Mrs M.H. ROBERTS:  The government opposes these words being inserted.  As I pointed out, the suggested 
deletion of section 81CA(7) is already included in the Acts Amendment (Justice) Bill 2007 that is before the 
house.  
Mr M.J. COWPER:  Again, I reiterate my disappointment.  Despite what the minister has previously said, 
given the nature of this suite of bills, I thought that the possibility that we could work together to achieve a better 
outcome for the people of Western Australia would appeal to the government.  Again, the government’s position 
only reinforces the comments made by some members that this is just an opportunity for the government to ram 
through legislation in the lead-up to a federal election.  By not accepting this amendment and the following 
amendments I intended to move, the government demonstrates it has no willingness to even consider or discuss 
these matters.  This will no doubt be viewed by many as a reluctance to work with industry and the people 
concerned to deal with what I believe is basket case state legislation, as I previously mentioned.  This 
amendment is the cornerstone of all the amendments I am proposing, and the minister, by opposing this 
amendment, will make them unworkable.  I will sit down now and see whether there is any concession from the 
government.  Otherwise, I and the people who are assisting me have wasted a lot of time, because the 
government has an agenda and it will stick to it rigidly and is not in any position to accommodate the opposition, 
which has been showing goodwill to assist in creating good legislation.  It is also a slap in the face for those 
people who will be affected.  I do not believe that this measure will result in streamlining.  It had an opportunity 
to do so.  We have shown goodwill.  We did not oppose this legislation from the outset, but we have been forced 
into the position in which, if the government is not prepared to listen to the concerns of the people this legislation 
affects, we will object to everything the government is doing, and register our disapproval by calling divisions, 
which is sad.   

Mrs M.H. ROBERTS:  The question before the house is the amendment to clause 21, to repeal 
section 81CA(7).  I have said that that section is being repealed in another piece of legislation before the house, 
the Acts Amendment (Justice) Bill 2007.  I find it difficult to understand why the member takes exception to 
this.  I would like to work in a cooperative manner with the member for Murray; he has shown a great deal of 
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interest in this area.  Sometimes life is tough.  I have sat in his position opposite, and the day a minister 
introduced legislation, I knew I had to have my arguments and amendments ready in three weeks, because that 
was the earliest time it could be brought on for debate.  They are the breaks, so to speak.  We could have brought 
this legislation on last Thursday.  We could have been dealing with consideration in detail yesterday.  I have 
tried to allow some latitude.  I suppose the other issue I am still not clear about is what the member for Murray is 
aggrieved about, what he does not support in the legislation, or what he is hoping to achieve with his suite of 
amendments.  

Amendment put and a division taken with the following result - 
Ayes (15) 

Mr C.J. Barnett Dr K.D. Hames Mr A.J. Simpson Ms S.E. Walker 
Mr M.J. Birney Dr G.G. Jacobs Mr G. Snook Dr J.M. Woollard 
Mr G.M. Castrilli Mr R.F. Johnson Dr S.C. Thomas Mr T.R. Sprigg (Teller) 
Mr M.J. Cowper Mr P.D. Omodei Mr M.W. Trenorden  

 

Noes (28) 

Mr P.W. Andrews Mr R.C. Kucera Mrs C.A. Martin Mrs M.H. Roberts 
Mr A.J. Carpenter Mr F.M. Logan Mr M.P. Murray Mr T.G. Stephens 
Mr J.B. D’Orazio Ms A.J.G. MacTiernan Mr A.P. O’Gorman Mr D.A. Templeman 
Dr J.M. Edwards Mr J.A. McGinty Mr P. Papalia Mr P.B. Watson 
Mrs D.J. Guise Mr M. McGowan Mr J.R. Quigley Mr M.P. Whitely 
Mr J.N. Hyde Ms S.M. McHale Ms M.M. Quirk Mr B.S. Wyatt 
Mr J.C. Kobelke Mr A.D. McRae Mr E.S. Ripper Mr S.R. Hill (Teller) 

 

            

Pair 

 Mr D.F. Barron-Sullivan Ms J.A. Radisich 

Independent Pair 

Dr E. Constable 

Amendment thus negatived. 
Mr M.J. COWPER:  Without going into further detail, I had also intended to introduce another amendment to 
this clause. 
The ACTING SPEAKER (Mr G. Woodhams):  Does the member for Murray have any further amendments? 
Mr M.J. COWPER:  I had intended to move another amendment, but I will not go through the process because 
we just had a division, so we now clearly know where the government sits in relation to any attempt to try to 
strengthen the Industrial and Related Legislation Amendment Bill 2007.  It is all window-dressing and rhetoric.  
I had intended to repeal section 88 of the Industrial Relations Act 1979 and insert a “judgement enforcement” 
provision.  I also intended to repeal section 90 by inserting some provisions that I believe would have assisted 
the situation.  Notwithstanding that intent, I understand that the attempt to try to rectify the situation would be 
defeated.  However, I want it on record that the opposition has demonstrated a willingness to strengthen this bill, 
and has no other alternative than to oppose the legislation.  I took it to my party room with, I suppose in 
retrospect, some naivety that we could work with the government and bring about some meaningful change.  As 
I said before, the government has an agenda: it just wants the legislation passed, and it is not prepared to listen or 
to provide an opportunity for anyone, even the unions, to come forward with some meaningful contribution to 
this legislation.  It is all rhetoric.  The government wants to save people aged under 18 years from the evils of 
employers, but clearly that will not be achieved.  Clause 21, as it stands, is not agreed to.  However, I will allow 
the clause to continue, but I reiterate my disappointment. 

The ACTING SPEAKER:  Before the member for Murray sits, I want to confirm that he will not bring any 
further amendments before the house.  Is my understanding correct? 

Mr M.J. COWPER:  No, it is in relation only to this clause.   

The ACTING SPEAKER:  Will the member for Murray bring further amendments to other clauses? 

Mr M.J. COWPER:  I have prepared some further amendments for other clauses, but I have yet to decide 
whether I will move them.   

The ACTING SPEAKER:  Thank you for the clarification. 
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Mr M.J. COWPER:  I have some other queries, but rather than move amendments on clauses, I will ask for 
explanations for several parts of clauses that remain.  I think it is worth getting comments in Hansard so that 
when I go to Bunker Bay this weekend for the Industrial Relations Society of Western Australia’s soiree and 
people ask me, “Where was the opposition to this legislation?” I can refer them to Hansard.   

Clause put and passed. 

Clauses 22 to 32 put and passed. 

Clause 33:  Part 4A inserted -   
Mr M.J. COWPER:  These are the amendments to the Children and Community Services Act.  It applies only 
to child employees or contractors, which is impossible because children are not capable of being contractors of 
constitutional corporations.  It does not apply to children in general and therefore it is unlikely to be valid law for 
the purpose of section 16(2) of the Workplace Relations Act.  If the objective of the law is to get around 
WorkChoices, as is admitted, it fails the legitimacy test.  Essentially, the clause provides that a child employee of 
constitutional corporations must be given the wages and conditions of a comparable state award if the child is 
engaged under a federal employment instrument, and the award must be displayed at the workplace.  The state 
commission will determine whether there has been compliance with the comparable state award and its finding is 
prima facie evidence of it.  The industrial magistrate can impose penalties for breaches of the obligation.  This is 
a nonsense, which, firstly, will be an administrative nightmare for employers, and this goes to the heart of the 
second reading debate.  Secondly, it will discourage employment of children despite what the minister says.  It is 
probably an invalid law and does not satisfy the legitimacy purpose test.  Thirdly, it will not make some unions 
happy because they work under federal agreements that can also be subject to this law; for example, in the fast-
food industry.  Fourthly, it can be easily got around because the federal agreements prevail over state and 
territory laws to the extent of any inconsistency - “Inconsistency arising in the federal agreement covers the field 
or is directly inconsistent”.  I seek comments on that matter.  Again, I would have liked to sit down and discuss 
this at length.  I have advice on this matter; I am not a lawyer, but if that is the case, this legislation could fail if it 
is ever tested.  The minister might have some legal eagles who are better informed than I am, but what an 
expensive way of finding out whether this legislation will prevail.  

Mrs M.H. ROBERTS:  I am a little perplexed about exactly what the member for Murray is talking about.  
Essentially, these are amendments to the Magistrates Court (Civil Proceedings) Act 2004, and I think the 
member referred to the Children and Community Services Act.  

Mr M.J. Cowper:  Are we dealing with part 4?  

Mrs M.H. ROBERTS:  We are dealing with clause 33.  

Mr M.J. Cowper:  Clause 33, divisions 1 and 2? 

Mrs M.H. ROBERTS:  It is actually part 3.  

Mr M.J. Cowper:  Yes, you are correct.  Are we dealing with clause 33?   

The ACTING SPEAKER (Mr G. Woodhams):  We are dealing with clause 33, which is in part 3 of the bill. 
Mr M.J. Cowper:  Is it on page 23?   
The ACTING SPEAKER:  Yes, it is on page 23. 

Mr M.J. Cowper:  It is part 4A, division 1, so we are dealing with “Part 4A inserted” after 33.  

Mrs M.H. ROBERTS:  If the member for Murray looks at the top of the page under the bold heading it is 
headed “Amendments to the Magistrates Court (Civil Proceedings) Act 2004 Part 3”.  Part 4A is that legislation.  

Mr M.J. Cowper:  Sorry?  Part 4A is what?   

Mrs M.H. ROBERTS:  At the top of the page it has a bold heading “Industrial and Related Legislation 
Amendment Bill 2007” and under that it reads “Amendments to the Magistrates Court (Civil Proceedings) Act 
2004 Part 3”.  

Mr M.J. Cowper:  That is in here; yes, I have all those amendments.  

Mrs M.H. ROBERTS:  Clause 33 starts - 

Part 4A inserted  
This part 4A is to be inserted into the Magistrates Court (Civil Proceedings) Act 2004.  

Mr M.J. COWPER:  I seek clarification, Mr Acting Speaker.  I see what the minister has pointed out to me.  I 
am trying to work out under what clause part 4, divisions 1 and 2 come under.  At the top of the page it indicates 
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that section 33 deals with the Magistrates Court (Civil Proceedings) Act.  I am referring to amendments to the 
Children and Community Services Act.  

Mrs M.H. Roberts:  If you look on page 31, you will be able to see where that commences.   

Mr M.J. COWPER:  I see; I am sorry, I had part 4A.  I understand.  That is where the confusion lay.  

The ACTING SPEAKER:  Does the member for Murray wish to proceed?  

Mr M.J. COWPER:  Yes please.  You can put the question, Mr Acting Speaker, and I will speak on clause 36.  

Clause put and passed. 

Clauses 34 and 35 put and passed.  

Clause 36:  The Act amended - 
Mr M.J. COWPER:  I thank the minister for her guidance.  Part 4 is amendments to the Children and 
Community Services Act.  I will reread the notes if the minister would like me to.  I will not move an 
amendment.  I would like the minister’s advice on these matters:  Is this a nonsense provision?  Will it become 
an administrative nightmare for employees?  Will it discourage employment of children?  Is it probably an 
invalid law as not specified for the legitimate purpose test?  Will it upset some of the unions given they work 
under some federal agreements?  Can this easily be gotten around because the federal agreements prevail over 
state and territory laws to the extent of inconsistency - “inconsistency arising if the federal agreement covers the 
field or is directly inconsistent”?   

Mrs M.H. ROBERTS:  Part 4 of the bill does deal with the amendments to the Children and Community 
Services Act.  As I said in my second reading response, yes, this will be legally valid.  No; I do not think it will 
deter employees from employing children.  One of the things that I highlighted when I gave the second reading 
response was that there is such a thing as a child’s wage under awards.  There are junior wages, which are a 
proportion of adult wages.  Employing someone under 18 will always be cheaper in any event.  I do not share the 
concerns of the member for Murray on this.  The federal workplace agreements are subject to child labour laws.  
That too is an unfounded concern about this legislation.  I refer the member for Murray to regulation 1.6 of the 
Workplace Relations Regulations, which makes those federal workplace agreements the subject of child labour 
laws.  I think this is one of the most positive sections of the legislation that we have introduced.  It is fairly and 
squarely aimed at putting protections in place for children.  
Mr M.J. Cowper:  It is a shame it is not viewed by others like that. 

Mrs M.H. ROBERTS:  A lot of people certainly view it in that way.  Quite a number of parents and young 
people have contacted their employment advocate and the Department of Consumer and Employment Protection 
more generally about their concerns about WorkChoices and the impact that it is having on young people.  This 
legislation essentially puts protections back in place that were previously in place in this state.  We are very 
confident that these provisions will work effectively and will be lawful. 

Mr M.J. COWPER:  I do not know where this is going.  I refer to my speech on the second reading on this bill, 
or it could have been one of the other bills.  I would like to put forward a scenario showing how difficult this 
legislation will be.  I ask the minister to bear with me for a moment while I do a bit of role playing.  I ask the 
minister to give me some advice if she were an employer rather than a minister.  For example, I have an 
employer called “Master Builders” asking the following simple question: what do I pay a carpenter?  The 
following question will have to be asked before a determination can be made: what is the structure of the 
business; is it a propriety limited company, partnership or sole trader?  Why?  This is to determine whether the 
employee is covered by a federal or state award.  We know that.  If it is a proprietary limited company, the 
employee is covered by a federal IR model and the answer can be shaped accordingly.  If it is not a proprietary 
limited company, the employee may fall into the state IR system.  The next question posed by the employee is: if 
it is not a propriety limited company, do you know whether your business is a respondent to the federal award or 
not?  Why?  Some employers structured as partnerships or sole traders have been roped into or covered by the 
federal award since the mid-1970s.  These employers remain covered by the transitional federal award until at 
least March 2009.  If they do not know, and most do not know, the federal award respondency list has to be 
checked.  If they are not shown as a respondent, they are covered by the state IR system.  Reference is then made 
to the state award to provide the relevant wage information.  However, if it is a propriety limited company, we 
know the employer is covered by federal IR laws as of March 2006, but under which award?  The question of 
respondency has to be gone through again.  Why?  Because either the employer is named a respondent to the 
federal award or he is not.  If not, the state award applies, but then if there is a notional agreement preserving a 
state award, we then refer to the NAPSA to provide the information.  It is noted that federal Labor supports one 
national IR system, with state and territory governments supporting it.  Alternatively, they are happy to have 
harmonisation between the systems until one federal system prevails in the future.  State Labor can criticise 
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WorkChoices and the Howard government for the current complexities and confusion in IR law, but consider the 
facts.  The facts are that the state Labor IR changes include no analysis of their impact on small and medium 
employers, impose administration costs on employers and create disincentives to employing young people.  They 
may refer to New South Wales, Victorian or Queensland legislation and the research in WA showing the need 
for these laws and the problems they are supposed to remedy.  It seems that the acts are a little arrogant in that 
respect and out of touch.   

I do not think the government has a significant regard for the employer in this legislation and its effects on young 
people’s employability.  As I mentioned earlier, there seems to have been a complete lack of consultation with 
employers - the people who employ people - and that beggars belief.  What will be the cost to employees as a 
result of this particular section of the legislation?  I heard the minister refer to the current skilled labour shortage.  
Has any consideration been given to somehow explaining this situation to employers so that we do not have 
these disincentives?  As a result of this legislation, will some appropriation be set aside so that we can explain 
the new changes to the average Joe Blow on the street or will they be forced through?  Is the minister going to 
say that no other government has ever provided that sort of service?  Notwithstanding that, it is getting more and 
more complex.  That is the problem that I foresee will present to employers.   

Mrs M.H. ROBERTS:  The truest thing the member for Murray referred to - I think it was part of a pre-emptive 
strike - was the complexity and confusion arising out of WorkChoices.  That is something that I agree with.  He 
outlined some quite complex situations.  Most of that complexity and confusion has been brought about by 
WorkChoices.   

In respect of the situation in Western Australia, obviously very general advice is available from DOCEP.  In 
regard to wanting to know which state award to employ someone under, I suggest that the employer contact the 
registrar of the Western Australian Industrial Relations Commission and seek a determination of which state 
award applies.  That would be the sensible thing for an employer to do in the circumstances.  This section has 
been prepared because the federal government’s so-called fairness test does not provide adequate protection for 
children.  Federal agreements can still cut core award conditions such as overtime, allowances and meal breaks.  
It is highly unlikely that the new child labour protection laws will discourage the employment of children 
because, as I have already reiterated, there are junior rates of pay in state awards.  Whilst the new child labour 
laws may increase some regulations for employers, I think that any slight increase in regulation is more than 
justified because of the benefits that will be put in place for young employees, who have been put in a precarious 
position because of WorkChoices.   
Mr M.J. Cowper:  Does the minister have any idea how much cost the public service will incur for the extra 
administration costs of employing young people?  
Mrs M.H. ROBERTS:  The answer is very little.  For example, if one wanted to seek a determination on which 
state award applies, one would contact the Western Australian Industrial Relations Commission.  The member 
for Murray has already commented that the WAIRC probably has more than enough staff to handle any 
additional inquiries.  We expect to be able to handle any additional inquiries at no extra cost.   
Mr M.J. COWPER:  I wanted to get this on the record.  Does the minister foresee any additional cost in 
relation to the school-based apprenticeships that the government is very proud of and I support? 
Mrs M.H. Roberts:  No, I do not.   
Mr M.J. COWPER:  Has no funding been set aside for getting the message out there and explaining the 
changes to small business owners?  
Mrs M.H. Roberts:  We will conduct an education campaign.  It is just a matter of prioritising funds within our 
budget that are available for those education campaigns.   
Mr M.J. COWPER:  Is the minister working within the funds that currently exist or will she seek additional 
appropriations?  
Mrs M.H. Roberts:  We are working within existing funds.   
Clause put and passed. 
Clause 37 put and passed.  
Clause 38:  Part 8 inserted -  
The ACTING SPEAKER (Mr G. Woodhams):  Just before the minister moves her amendment, I want to 
clarify with the member for Murray whether he wishes to move any amendments. 

Mr M.J. COWPER:  No; I think the days of amendments are gone.  I understand the situation now.  I will seek 
some clarification on some points for the purpose of Hansard, so that when the chickens come home to roost, 
people will see that one of us was wrong. 
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Mrs M.H. ROBERTS:  I move -  

Page 37, after line 2 - To insert - 

(1) In this section - 

“comparable State award” includes a document - 

(a) containing a summary of that State award approved by the Registrar for the 
purposes of the IR Act section 97UG; and  

(b) having a statement at the head of the document to the effect that it is a 
summary of that State award so approved;  

“Registrar” has the meaning given to that term in the IR Act section 7(1). 
The amendment to proposed new section 202 will assist affected employers who are required to display a copy 
of the comparable state award.  The amendment will allow affected employers to display a summary of the 
comparable state award, rather than a full copy.  Those approved summaries can be obtained from the 
Department of Consumer and Employment Protection.  This is one of the amendments that was requested to the 
bill and one that the government has acceded to.  It was put to us that it was quite cumbersome and unreasonable 
for employers to display a full copy of the state award on a notice board in the workplace and the like.  We think 
it is quite acceptable that a summary be provided instead.  That will make things simpler and easier for 
employers. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clauses 39 to 55 put and passed. 

Clause 56:  Section 7 amended -  
Mr M.J. COWPER:  Clause 56 seeks to amend the Minimum Conditions of Employment Act by providing that 
the Industrial Magistrates Court is to have jurisdiction to deal with a claim for a minimum condition of 
employment that has not been granted.  The commission can also hear the claims.  I was going to move an 
amendment to this clause, but I will not do so now.  My amendment would have deleted some lines and 
substituted something that I thought would have been beneficial to this provision.  Section 7(c) is the section in 
which the implied term is imported into a commonwealth contract to which no award or statutory instrument 
applies.  The Industrial Magistrates Court retains jurisdiction to deal with minimum conditions implied in an 
award or employment instrument.  My query relates to clause 3 of the Contractual Benefits Bill, and I will get to 
that when we deal with that bill. 
My other query is about the penal proceedings in the Industrial Magistrates Court for failure to grant a minimum 
condition, and applications made under section 83 of the Industrial Relations Act for the imposition of the 
penalty.  Having considered the matter, the court can, ancillary to the penal proceedings, make orders for 
payment under section 83A.  The maximum penalty that can be imposed is $2 000.  The Magistrates Court does 
not have the capacity to award damages, but the commission will have capacity to award damages, including 
exemplary damages, which could be in the thousands.  It depends on the actual loss suffered and the degree of 
culpability.  There will be two very different enforcement mechanisms.  Will the minister be happy with that 
arrangement?  I suggest that it would be more desirable for the implied term, when it is in a common law 
contract, to be enforceable solely on the contractual terms.  When the implied term is contained in an 
employment instrument such as an award, enforcement proceedings are proceedings to seek a penalty with 
recovery of the minimum condition benefit ancillary to it.  Section 7(c) should be amended to remove the 
provision that the Industrial Magistrates Court is the court to go to for enforcement and to substitute “any court 
of competent jurisdiction”.  This is a classic example of members on this side of the chamber being misinformed 
and not having the benefit of a raft of people to give direction on these matters.  Had we been able to confer and 
smoke the peace pipe, as it were, and get over what certain people may perceive as agendas, we would have had 
some common ground, and that common ground is that we want the state award to be retained.  The retention of 
the state award is dependent on its credibility and validity.  I know that the minister will say that this is why the 
government has introduced the legislation.  I could sit here and argue to the contrary; however, the proof of the 
pudding will be whether that is viewed in the same way by the wider community.  I have no doubt that when I go 
to my soiree this weekend, this area will be discussed.  It is my view, and it is a view held by others, that this 
legislation will not streamline the area; it will add complexity.  We could have streamlined this area.  I will be 
interested to hear the minister’s comments on whether she is happy with the two very different mechanisms that 
will be in place. 

Mrs M.H. ROBERTS:  I think the gist of the suggestion of the member for Murray is that he would like to have 
moved an amendment to allow any court of competent jurisdiction to deliberate on these matters.  That would 
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allow, presumably, the District and Supreme Courts to deal with the denied minimum conditions under the 
Minimum Conditions of Employment Act.  That is not something that the government supports.  If the member 
were to proceed down that track, I assume that there would need to be some discussions with both the District 
Court and the Supreme Court.  I do not think that the opposition has made a case of any real need to give those 
courts jurisdiction.  Essentially, proposed new section 7(c) to which the member for Murray has referred will 
allow for implied conditions to be enforced under the Industrial Magistrates Court in the same way that they can 
be enforced under existing section 7(c), but also under part II of the Industrial Relations Act, subject to the 
provisions of proposed new section 28A of the IR act relating to denied contractual benefits.  Again, I see this as 
a positive thing.  It is appropriate that the conditions be enforced in the Industrial Magistrates Court.  I think that 
this is a more appropriate jurisdiction.  I do not see the case for it to be taken to other competent jurisdictions, as 
the member for Murray has referred to them.  I do not see what would be the benefit of that, and I do not think he 
has made any case, let alone a strong case, for that to occur. 

Mr M.J. COWPER:  I was not going to raise my other query until we discussed clause 3 of the other bill, but 
my query also relates to this proposed section because it deals with the amendment to the Minimum Conditions 
of Employment Act.  The definition of “contractual benefit” is a benefit that is included in the contract or an 
implied condition of employment under the Minimum Conditions of Employment Act, but it excludes a benefit 
under a commonwealth instrument.  Does an agreement under section 8 contracting out a part of annual leave or 
an agreement under section 9 contracting out the minimum wage in certain circumstances constitute a 
contractual benefit under the terms of the Minimum Conditions of Employment Act?  These sections are not, in 
themselves, minimum conditions, remembering that last year the government would not agree to my proposed 
amendment to make section 8 a minimum condition.  If it is not a minimum condition, where does an employee 
enforce an agreement under sections 8 or 9?   

Debate interrupted, pursuant to standing orders. 
 


